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THE PEOPLE LOSE AGAIN
The “balance of power” falls to piracy in the U.S. Senate

The legislative branch is elected by the people and makes
laws; the executive branch, elected by the people, enforces
the law and the judicial branch interprets the law according
to the Constitution.  In the eyes of the framers the judicial
branch was to have the least power because they are not
directly elected by the people.  However, in the eyes of a
renegade minority in the Senate who prefer piracy, as the
term filibuster means, to doing as the Constitution requires.
They see this as an opportunity to subvert the will of the
people to promote their own agenda.  A cloture (call to end
debate requiring 2/3 of the Senate) was held after the “talk-
a-thon” promoted by the majority party and once again was
defeated.   The casualties, other than the American people’s
will, were several judicial nominees who do not conform to
the ideology of the minority party.  They are “strict
constructionists” who interpret the law according to the fixed
document of law that is the supreme law of the land . . . the
Constitution.  It appears the minority party prefers judges
who would legislative from the bench, usurping the
Constitution. It is the duty and function of the judicial branch;
to provide a check and balance for the other branches . . .
not to re-write laws or strike down laws according to their
own personal ideology. One of the principles this country
was founded upon was the right to a fair and speedy trial by
unbiased judges ruling according to the law.   With the
severe shortage of judges in several districts, Americans will
not have speedy or fair trials if those who promote
obstructionism have their way.  These judges are appointed
for life by the President. This is one of his primary powers
subject to the Senate’s duty of “advise and consent,”
requiring a simple majority.  If the Constitution were being
followed in the confirmation of these judges, all of them
would be confirmed.
Some quotes from the founding fathers
Alexander Hamilton wrote extensively about the federal
judiciary in the Federalist Papers.  In Federalist 78 Hamilton
writes that the purpose of the judiciary is “to secure a steady,
upright, and impartial administration of the laws.”  On the
idea of the “super-majority” being used by the minority party
Alexander Hamilton had this to say:  “It would be no longer
the majority that would rule: the power would be transferred
to the minority.”  [Federalist No. 58]  In Federalist 65, he cited
“the fundamental maxim of republican government, which
requires that the sense of the majority should prevail.”  In
Federalist 77, he stated that each nomination must be
submitted to “an entire branch of the legislature.”  In another
Federalist paper Alexander Hamilton also stated:  “ . . . the
person ultimately appointed must be the object of [the
president’s] preference” and that the Senate should only
refuse to confirm a nominee for “special and strong
reasons.”  These special and strong reasons: “unfit
characters from State prejudice, from family connection,
from personal attachment, or from a view to popularity,” or

“possessing the necessary insignificance and pliancy to rend
them the obsequious instruments of his pleasure” are
grounds for dismissal of said characters.

Thomas Jefferson recognized the danger of judges ruling
according to their own ideology in order to strike down a law
made by Congress or a legislature.  He said that it would
reduce the Constitution to “a mere thing of wax in the hands
of the Judiciary, which they may twist and shape into any
form they please.”  The late Sam Ervin stated: “A judicial
activist is a judge who interprets the Constitution to mean
what it would have said if he instead of the Founding Fathers
had written it.”

President Bush’s intent on nominating judges
“Every judge I appoint will be a person who clearly
understands the role of a judge is to interpret the law, not to
legislate from the bench.”   The intentional obstruction of his
nominees gives rise to speculation as to whether any
conservative need apply.

What are the qualifications of a judge?
• A commitment to making decision based on the law and

the facts of each case, setting aside personal ideological
predispositions

• A commitment to interpret the Constitution in accordance
with long-established rules of interpretation

• Adherence to the rule of precedent
• A commitment to faithfully uphold the Constitution
• A commitment to serve the bench with dignity and

upright behavior

What now?
Senator Lindsay Graham (R-SC) announced on Concerned
Women Today, CWA’s daily radio show that he plans to file
a lawsuit with the U.S. Supreme Court to end the
unconstitutional filibuster against President Bush’s judicial
nominees.  In his discussion on the lawsuit he states:
“I have decided as of 6 o’clock last night that I’ve had it, that I don’t
see any breakthrough any time soon.  Senator Frist is doing the
best he can.  So, I have decided to take this case to the Supreme
Court.  I think it’s unconstitutional.  I’ve got several senators who
believe as I do.  We have committed ourselves to bringing this
issue before the Supreme Court.

I have no idea if they’ll take it.  I have no idea how they will decide,
but I feel compelled as a senator to take this case to the Supreme
Court because I’m not being allowed to vote as the Constitution
requires me to vote.

Bottom line is I’ve had it.  This process is going to destroy the
constitutional system of appointing judges.  It’s going to drive good
men and women away from wanting to serve. [Nominees
are]getting their heads knocked off about something they said 30
years ago, a half-truth becoming a whole truth.  And we need the
Supreme Court to look at this process.  Maybe they’ll agree with
me; maybe they won’t but I feel compelled to seek a decision.”

To request a sound file contact: rriggs@cwfa.org
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