
Family Concerns
“Bridging the Information Gap”

A Publication of Concerned Women for America of Kansas    2004-16 June 10, 2004

PARTIAL-BIRTH ABORTION BACK IN THE COURTS
The jury is out in consideration of the constitutionality of the

ban on this procedure

Recently, federal courts have heard three cases on the
Partial-Birth Abortion Ban Act.  These courts, located in
California, Nebraska, and New York have been receiving
testimony for weeks.

The judge rules in California
The court in California recently ruled the ban
unconstitutional.  The basis of this ruling, by U.S. District
Judge Phyllis Hamilton, a Clinton appointee, was that the
law would “force pregnant women to undergo a procedure
that is less safe” and would “interfere with doctors’ medical
judgment.”

This ruling makes it possible for 900 Planned Parenthood
clinics and PPFA-affiliated physicians to continue to perform
this procedure.  Those who support this procedure prefer to
call it “intact dilation and extraction” and “dilation and
evacuation” but it is still defined by the ban as “an abortion in
which the physician deliberately and intentionally vaginally
delivers a living, unborn child until neither the entire baby’s
head is outside the body of the mother, or any part of the
baby’s trunk past the navel is outside the body of the mother
and only the head remains inside the womb, for the purpose
of performing an overt act (usually the puncturing of the back
of the child’s skull and removing the baby’s brains) that the
person knows will kill the partially delivered infant, performs
this act, and then completes deliver of the dead infant.”  This
definition is narrower than the first Partial Birth Abortion Ban
to meet Supreme Court scrutiny.  Judge Hamilton stated that
the bill was too “broad” and could be defined to include other
third trimester abortions.

The judge allowed testimony of eight abortionists with “vast
experience” in performing abortions.  Dr. Creinen, one of the
witnesses has performed over 5,000 and Dr. Sheehan
30,000.  Five of the experts were employed by Planned
Parenthood.  In contrast, the expert witnesses brought by
the defense were discounted because they were “pro-life”
and they had little experience with performing abortions.
The fifth medical witness testified that the unborn child,
particularly in the second and third trimester (20 weeks) do
experience pain and react to pain.  Some experts say the
pain that these babies experience is up to five times that of
an adult’s perception of pain.  Judge Hamilton called this
testimony “irrelevant.”

Nebraska
Both sides have presented their case in Nebraska and the
ruling is expected around August 31st.  The first Supreme
Court ruling on partial-birth abortion concerned a Nebraska
law.  The case, Stenberg v Nebraska the court ruled that law

was too broad.  When the case was argued both at the state
and federal level, no information on fetal pain was given and
information concerning subsequent pregnancies suffering
premature births was also not available.

New York
Arguments were just completed this week in the New York
case.  Judge Casey heard hours of evidence about fetal
pain, the medical necessity of partial-birth abortion and the
information on premature births in subsequent pregnancies.
The National Abortion Federation (NAF) argued that the ban
posed significant risks to women’s health.  Stephen Hut,
NAF’s attorney stated that the ban was “vague” and could
“ban virtually all late-term abortions.”  He continued, “This
attempt to impose Congress between the judgment of
women and their doctors is dangerous and paternalistic.”

Judge Casey gave much latitude in the testimony and
actively participated in questioning the witnesses, particularly
on the issue of fetal pain.  Jay Sekulow, one of the lawyers
involved in strategizing in defending the ban discusses the
strategy in his legal journal of the case:
• “Congress had detailed factual hearings (while

considering the ban, S 3) and it took evidence with
regard to the issue of partial-birth abortion, and that their
finds as a co-equal branch of government are subject to
review by the court, but they are significant and they
should not be ignored.”

• No evidence has been submitted showing the medical
necessity of the procedure.

• When you combine the issue of fetal pain and the fact
that we now know that a partial-birth abortion procedure
can actually cause premature delivery in subsequent
pregnancies, that that information was not available to
the Stenberg court.”

Kansas Attorney-General to file Amicus Curiae brief
Attorney-General Phill Kline announced that his office would
be filing a brief in support of the Justice Department’s appeal
of the recent California decision by Judge Hamilton.  He
stated in a press release: “The only difference between a
born child and a child killed by a partial-birth abortion is a
few inches and a few judges. Everything else, the ability to
feel pain, to see, to desire life, and be aware of its
surroundings is the same.  The failure of the Court to see
those similarities when deciding Roe vs. Wade demonstrates
the failure of its reasoning and shows that the case should
be reversed.”  He said that his actions are consistent with
the Human Life Resolution passed by the Kansas House of
Representatives during the 2002 legislative session.  Kansas
law allows the attorney-general to seek legal clarification on
critical issues of law, according to the press release.

More on legislation that addresses fetal pain in a future
issue of Family Concerns.

P O Box 11233    Shawnee Mission KS 66207    Phone & Fax (913) 491-1380    e mail: director@kansas.cwfa.org
Family Concerns is published 36 times a year.  Suggested donation is $15.00 per year.

Reproduction of this newsletter in its entirety is highly encouraged!!!!


