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This case concerns the constitutionality of the federal Partial-Birth Abortion Ban Act of 
2003 (the Act) which prohibits physicians from knowingly performing a partial-birth 
abortion1 in or affecting interstate commerce.  The Act contains an exception for cases in 
which the abortion is necessary to preserve the life of the mother, but no exception for the 
health of the mother.  The decision not to include a health exception came as a result of 
extensive congressional hearings where Congress found that “partial-birth abortion is 
never medically necessary to preserve the health of the mother.2”   
 
After President Bush signed the Act in November 2003, four physicians who perform 
late-term abortions brought suit to stop its enforcement.  The district court held the Act 
unconstitutional, and the court of appeals affirmed holding that, under the Supreme 
Court’s decision in Stenberg v. Carhart,3 the statute was invalid because it lacked a 
health exception.  The court said that Stenberg already required a health exception in a 
ban on partial-birth abortion procedures and refused to defer to Congress’ findings that 
there is no circumstance in which this process would be necessary to preserve the health 
of the mother.  The court said that when conflicting medical evidence is present, the 
legislature should err on the side of protecting women’s health by including a health 
exception.  The Supreme Court agreed to hear the case; arguments are scheduled for 
November 8, 2006. 
 
SUMMARY OF BRIEF FOR THE PETITIONER, ALBERTO GONZALES 
Paul D. Clemente, Peter D. Keisle, Gregory G. Katsas, Kannon K. Shanmugan, Marleigh D. Dover, Catherine Y. 
Hancock, Teal Luthy Miller 
 
The Act is constitutional.  The court of appeals erred in invalidating the Act. 
 

I. The absence of a health exception does not render the Act invalid. 
 
A. A statute that regulates abortion without a health exception is not 

invalid unless it would create significant health risks and impose an 
                                                 
1 Partial-birth abortion is defined under the Act specifically as “an abortion in which the person performing 
the abortion—(A) deliberately and intentionally vaginally delivers a living fetus until, in the case of a head-
first presentation, the entire fetal head is outside the body of the mother, or, in the case of breech 
presentation, any part of the fetal trunk past the navel is outside the body of the mother, for the purpose of 
performing an overt act, that the person knows will kill the partially delivered living fetus; and (B) 
performs the overt act, other than completion of delivery, that kills the partially delivered living fetus.”  Act 
§ 3, 117 Stat. 1206-1207 (18 U.S.C. 1531 (b)(1) (Supp. III 2003)). 
2 § 2(214)(O), 117 Stat. 1206. 
3 In Stenberg v. Carhart, 530 U.S. 914 (2000) the Supreme Court invalidated a Nebraska statute that 
banned “partial-birth abortion” (as defined in Nebraska’s statute unless the procedure was necessary to 
preserve the life of the mother.  The Court said the statute lacked an exception for the health of the mother 
and it defined “partial-birth abortion” to reach some permissible forms of abortion. 
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undue burden in a large fraction of its applications.  This Act simply 
eliminates a gruesome and disfavored late-term abortion procedure 
that Congress found is never medically necessary.  It does not create 
an undue burden. 

 
B. The record overwhelmingly supports Congress’ judgment that no 

health exception is necessary. 
 

i. “The physician credited with developing the partial-birth 
abortion procedure has testified that he has never encountered a 
situation where a partial-birth abortion was medically 
necessary to achieve the desired outcome.”4 

 
ii. Most physicians who appeared before Congress testified in 

favor of the Act.5 
 

 
iii. “The ban on partial-birth abortion would not endanger a 

woman’s health because it isn’t medically necessary, and there 
are standard alternative methods available at every gestational 
age.”6 

 
II. Under Turner Broadcasting System, Inc. v. FCC7 Congress is entitled to 

great deference on its factual findings as to the medical necessity of 
partial-birth abortion. 
 

III. The Act is not unconstitutionally overbroad or vague. 
 
A. Unlike in Stenberg, the definition of partial-birth abortion under the 

Act is specific.8  It provides ample notice of the conduct that it 
prohibits and contains no ambiguous terms or phrases. 

 
B. An improper reading of Stenberg would put it in conflict with the 

Court’s earlier decisions, such as Planned Parenthood v. Casey,9 
which required a plaintiff to do more than merely demonstrate the 
existence of conflicting opinions about health risks in order to negate 
the government’s compelling interest in proscribing or limiting 
abortion procedures. 

 
 

                                                 
4 § 2(14)(E), 117 Stat. 1204-1205. 
5 Pet.App. 58a. 
6 Testimony of Dr. Kathi Aultman, American College of Obstetricians and Gynecologists (ACOG).  
7 In Turner Broadcasting System, Inc. v. FCC, 520 U.S. 180 (1997), Congress’ findings were entitled to 
“binding deference” as long as the findings were reasonable and supported by substantial evidence. 
8 See footnote 1. 
9 Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992). 
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SUMMARY OF  BRIEF FOR THE RESPONDENTS, LEROY CARHART, M.D., WILLIAM G. 
FITZHUGH, M.D., WILLIAM H. KNORR, M.D., AND JILL L. VIBHAKAR, M.D., ON BEHALF 
OF THEMSELVES AND THE PATIENTS THEY SERVE. 
Priscilla J. Smith, Janet Crepps, Nan E. Strauss, Jerry M. Hug, Alan G. Stoler 
 

I. The court of appeals’ ruling is mandated by Stenberg. 
 
A. Under Stenberg, a restriction on abortion “requires an exception where 

it is necessary, in appropriate medical judgment, for the preservation 
of the life or health of the mother.” 
 

B. The record establishes that the procedures banned by the Act provide 
significant safety benefits to women.  The evidence shows that the Act 
would cause significant harm to specific women and would materially 
increase the risk of sterilization, infection, and other serious health 
consequences. 

 
i. Sixteen physicians testified, based on their extensive 

experience performing abortions and their clinical judgment, 
that intact D&E10 offers safety advantages to women.11  They 
identified four different benefits of the intact D&E procedure.12 

 
1. Reduces the need for placing forceps into the uterus, 

thus reducing the risk of trauma to the uterus and 
cervix. 

2. Reduces the possibility of retaining fetal parts or fluids 
in the uterus. 

3. Reduces the possibility of exposing maternal tissues to 
sharp bony fragments stemming from the 
dismemberment of the fetus. 

4. Is faster than the standard D&E and thus reduces the 
time and expense of the operation. 
 

ii. The Government’s expert acknowledged that intact D&E might 
be the safest procedure in some circumstances (for example, a 
woman with chorioamnionitis or placenta previa who also had 
a viral infection such as HIV or hepatitis).13 

 
II. The court’s ruling that Congressional findings do not save the Act does 

not conflict with Turner. 
                                                 
10 The phrase partial-birth abortion refers to a particularly gruesome, late-term abortion procedure known as 
dilation and extraction (D&X) or intact dilation and evacuation (D&E).  The D&X procedure differs from a 
more frequently used late term abortion procedure known as standard dilation and evacuation (D&E), in 
which most of the fetus is still inside the womb.  A consensus exists that “D&X is distinct from D&E and is 
a more serious concern for medical ethics and the morality of the larger society.”  Stenberg v. Carhart, 530 
U.S. 914, 963 (2000) (Kennedy, J., dissenting). 
11 See PA 123a, 132a, 137a-138a, 145a, 150a, 156a-157-a, 162a, 168a-169a, 174a, 182a, 189a, 195a-196a, 
472a,476a, PA 498a-499a. 
12 See PA 279a-288a. 
13 Dr. Charles Lockwood, Yale University.  RA 20-24, 35. 
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A. Turner does not apply in this case.  And even if Turner applies, the 

Court’s ruling is consistent with Turner because Congress’ findings 
were unreasonable and not supported by substantial evidence. 

 
SUMMARY OF AMICUS CURIAE OF PRO-LIFE LEGAL DEFENSE FUND, ALLIANCE 
DEFENSE FUND, CHRISTIAN LEGAL SOCIETY, CHRISTIAN MEDICAL ASSOCIATION, 
CONCERNED WOMEN FOR AMERICA, AND NATIONAL ASSOCIATION OF EVANGELICALS IN 
SUPPORT OF PETITIONER 
Dwight Duncan, Mary Ann Glendon, Philip D. Moran, Gregory S. Baylor, Steven H. Aden,  
 

I. The partial-birth abortion ban does not violate the rules of Stenberg and Casey 
because it does not impose undue burdens and satisfies the health exception 
requirement. 
 
A. The court of appeals erred by failing to distinguish between Stenberg’s 

constitutional holdings and factual findings.  This would turn the Court 
into a super regulatory agency. 
 

B. Stenberg’s constitutional holding was that an abortion ban must contain a 
health exception when substantial medical authority supports the 
proposition that the ban could endanger women’s health.  
 

C. Unlike the law in Stenberg, the partial-birth abortion ban here in question 
applies only to D&X14 procedures and thus does not impose an undue 
burden upon a woman’s right to make an abortion decision.   
 

i. Congressional and trial court records show that the ban on D&X in 
no way endangers women’s health. 
 

ii. Even if ambiguous, the Court should read the Act to apply only to 
D&X procedures. 
 

II. If the Court nevertheless perceives some rare circumstance in which it 
believes the D&X procedure is medically necessary, the proper course is not 
wholesale invalidation of the Act, but the entry of a limiting injunction. 

 
SUMMARY OF AMICUS CURIAE OF RIGHT TO LIFE ADVOCATES, INC. IN SUPPORT OF 
PETITIONER 
Richard W. Schmude 

 
I. Roe v. Wade15 and Doe v. Bolton16 were wrongly decided and should not have 

been followed in Stenberg.  Those decisions are unconstitutional, and the 
court of appeals erred in following them. 
 

                                                 
14 See footnote 11. 
15 Roe v. Wade, 410 U.S. 113 (1973). 
16 Doe v. Bolton, 410 U.S. 179 (1973) 
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A. The Constitution is silent on a right to abortion and instead protects life. 
The Roe court should have resolved any doubt in favor of that which was 
expressly protected in the Constitution. 
 

B. The nation’s traditions do not support a liberty of abortion but protect the 
unborn and recognize the rights of the unborn. 
 

C. Substantive due process of the Fourteen Amendment does not reach 
abortion, and Roe’s reliance on cases dealing with procreation, marriage, 
etc. was misplaced since none of those cases dealt with the destruction of 
human life. 
 

D. Roe was not in line with the approach taken by the Court for the 
recognition of “unenumerated fundamental liberties.”  The abortion liberty 
is neither “implicit in the concept of ordered liberty,” nor rooted in the 
history and traditions of this nation. 
 

E. Roe erred when it held that unborn are not persons under the Fourteenth 
Amendment. 

 
i. Unborn children meet the “biological test for personhood” under 

the equal protection and due process clauses. 
 

ii. This test is supported by logic and tradition. 
 

F. Roe violates the Fifth Amendment due process rights of the unborn, 
abortion “survivor” children and affected fathers, husbands, and parents.  
Holding that the unborn are not persons under the Fourteenth Amendment 
discriminates invidiously against them as compared to corporations and 
unaborted prematurely born children who are considered persons under 
the Fourteenth Amendment. 
 

G. Casey should have overruled Roe. 
 

II. Even if Roe and Doe are valid, the partial-birth abortion ban is not facially 
unconstitutional. 
 
A. Roe and its maternal health exception are inapplicable to partial-birth 

abortion because Roe dealt with abortion in utero, not with the destruction 
of a partially delivered unborn child. 

 
B. Stenberg was not controlling on the court of appeals because the Stenberg 

court did not consider or rule on Roe’s inapplicability to partial-birth 
abortion and its record was not applicable to this case. 
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SUMMARY OF AMICUS CURIAE OF THE RUTHERFORD INSTITUTE IN SUPPORT OF 
PETITIONER 
John W. Whitehead, Douglas R. McKusick, David B. Caddell 
 

I. The Act is not a frontal assault on Roe v. Wade. 
 
A. Physicians clearly should have the right, uninhibited by law, to make good 

faith judgments that result in the termination of a pregnancy to save the 
mother’s life or life-threatening physical harm.  Such right, however, must 
not extend to the practice of brutally killing unborn children for the sake 
of protecting the mother’s non-physical medical problems. 
 

II.  No civilized society should permit the brutal, gruesome and barbaric killing 
of partially born human beings. 
 

III. To require Congress to include a health exception propels abortion to an 
unprecedented absolute right. 

 
A. As this court has consistently ruled, no right, no matter how fundamental, 

is without exceptions.  In passing this Act, Congress drew a firm line that 
it insightfully recognized as necessary to protect our society from 
barbarism. 

 
SUMMARY OF AMICUS CURIAE OF MARGIE RILEY AND LAURETTE ELSBERRY IN SUPPORT 
OF PETITIONER 
James Joseph Lynch, Jr., Brad Dacus, James Griffiths 
 

I. Stare decisis17 should not apply to Roe and its progeny.  Unconstitutional 
conduct cannot be justified by widespread and long use because, with respect 
to the Constitution, stare decisis is of less importance than in other areas.  Roe 
is not necessarily binding as inapposite to the issues here. 
 

II. Unborn and partially born children are persons by virtue of their inclusion as 
present members of “posterity” in the preamble of the constitution. 
 
A. Neither the 5th nor 14th Amendment define personhood, however, there is 

an assumption that a “person” will be born.  It would be an anomaly not to 
find that unborn and partially born children are entitled to protection in 
light of the words found in the Preamble “to secure the blessings of liberty 
to ourselves and our Posterity,” that appear to include unborn and partially 
born children as present members of “Posterity.” 
 

III. Congress, with plenary control over naturalization, should be accorded 
deferential respect as to whom to protect. 
 

                                                 
17 Latin “to stand by things decided.”  The doctrine of precedent, under which it is necessary for a court to 
follow earlier judicial decisions when the same points arise again in litigation.  Black’s Law Dictionary 
1414 (7th ed. 1999). 
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IV. We cannot be a nation divided over the issue of the unborn: either the unborn 
is a person entitled to protection or not. 
 

V. The government has a right to protect unborn and partially born children. 
 

A. The Supreme Court should modify Roe and its subsequent cases as 
inapposite to the issues raised here. 

 
SUMMARY OF AMICUS CURIAE OF AMERICAN ASSOCIATION OF PRO LIFE 
OBSTETRICIANS AND GYNECOLOGISTS (AAPLOG), SENATOR TOM COBURN, M.D., 
CONGRESSMAN CHARLES BOUSTANY, JR., M.D., CONGRESSMAN MICHAEL BURGESS, 
M.D., CONGRESSMAN DAVE WELDON, M.D., C. EVERETT KOOP, M.D., EDMUND D. 
PELLEGRINO, M.D.  IN SUPPORT OF PETITIONER 
Clarke D. Forsythe, Denise M. Burke, Mailee R. Smith 
 

I. The Act imposes no undue burden under Casey because there is no 
substantial, reliable evidence that the Act will increase medical risks for any 
woman. 
 

II. There is no substantial, reliable evidence that any maternal or fetal condition 
requires the use of partial birth abortion (as defined in the statute18). 
 

III. There is no substantial, reliable evidence that partial-birth abortion is safer 
than existing procedures. 

 
SUMMARY OF AMICUS CURIAE OF THOMAS MORE SOCIETY, INC. IN SUPPORT OF 
PETITIONER 
Paul Benjamin Linton and Thomas Brejcha 

 
I. Respondents lack standing to challenge the Act, which applies only when the 

physician has the specific intent at the outset of the abortion to perform a 
partial-birth abortion.  None of the respondents have that intent. 
 

II. The Act does not impose an “undue burden” on a woman seeking a second-
trimester abortion by prohibiting dismemberment D&Es and induction.  
Respondent’s claim of undue burdens is based on a “tortured interpretation” 
of the Act and other partial-birth abortion bans have not prevented 
dismemberment D&Es and inductions. 
 

III. The Act is not facially unconstitutional and under Ayotte v. Planned 
Parenthood19 it was error to enjoin the Act with respect to procedures 
respondents do not perform. 

 
 

                                                 
18 The statute purposely distinguishes D&E procedure from the definition of partial-birth abortion which is 
commonly known as D&X.  See also footnote 10. 
19 Ayotte v. Planned Parenthood of Northern New England, 126 S.Ct. 961 (2006). 
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SUMMARY OF AMICUS CURIAE OF AMERICAN CENTER FOR LAW AND JUSTICE, 78 
MEMBERS OF CONGRESS, AND COMMITTEE TO PROTECT THE BAN ON PARTIAL-BIRTH 
ABORTION IN SUPPORT OF PETITIONER 
Jay Alan Sekulow, Stuart J. Roth, Walter M. Webber, John P. Tuskey, Laura B. Hernandez, Shannon D. Woodruff, 
Erik M. Zimmerman 
       

I. Stenberg does not control this case. 
 
A. Stenberg did not consider a ban on slaying a child partly “outside the body 

of the mother.”  The partial-birth abortion ban is a valid and essential 
barrier against infanticide. 
 

B. Stenberg did not consider or decide whether this Court’s abortion       
jurisprudence should apply to the killing of a child in the birth process and      
partly outside the mother’s body.  Regulation of such an act should trigger 
a rational basis test rather than the heightened protection for “abortion.” 
 

C. Stenberg wrongly departed from the well-established rule, in both abortion 
and non-abortion cases, that the legislature may take sides on contested 
medical questions as they did in this case. 
 

D. Stenberg did not involve extensive congressional findings and this Court 
should defer to the findings of Congress. 

 
SUMMARY OF AMICUS CURIAE OF EAGLE FORUM EDUCATION & LEGAL DEFENSE FUND 
IN SUPPORT OF PETITIONER 
Andrew L. Schlafly 

 
I. Abortion law should be brought into conformance with other areas of law. 

 
A. Federal criminal statutes (concerning medication, for example) do not 

require a “health exception.” 
 

B. Abortion law should be brought into conformity with the principle that a 
facial challenge can succeed only if there are no circumstances in which 
the legislation can be applied constitutionally. 
 

C. An unconstitutional application of the partial-birth abortion ban is unlikely 
ever to occur. 
 

D. This Court should overrule Doe along with Stenberg. The “Doe” in Doe v. 
Bolton did not seek an abortion and the broad health exception is baseless.  
Abortions have a very unhealthy effect and the democratic process is 
superior to the judiciary for sorting out health issues. 
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SUMMARY OF AMICUS CURIAE OF HORATIO R. STORER FOUNDATION, INC. IN SUPPORT 
OF PETITIONER 
James Bopp, Jr., Thomas J. Marzen, Richard E. Coleson 

 
I. This Act is different from the ban in Stenberg because it applies only to a 

fetus after its head or trunk-to-navel has emerged, rather than a fetus that has 
emerged from the uterus and entered the vagina like the law in Stenberg. 
 

II. Congress has a compelling interest based on the new location of the fetus and 
protecting against infanticide.  
 
A. To the degree the fetus has emerged from the woman’s body, the “right to       

privacy” or personal liberty interest is diminished.  
 

B. The government interest, therefore, outweighs the liberty interest. 
 

III. The Act requires specific intent to conduct partial delivery and then kill the 
fetus.  It does not apply to D&E abortions. 

 
SUMMARY OF AMICUS CURIAE OF NATIONAL LEGAL FOUNDATION IN SUPPORT OF 
PETITIONER 
Barry C. Hodge, Steven W. Fitschen 

  
I. The lower court should have applied the Turner Broadcasting System v. 

FCC20 “substantial evidence” test and given higher deference to Congress’ 
findings. 

 
A. The Eighth Circuit misapplied the Turner standard of review because it 

misunderstood the high degree of deference required under the standard. 
 
B. The court erred when it attempted to distinguish Turner’s substantial 

evidence standard of review by stating that the question before it was a 
question of law. 
 

II. The court should have applied the Salerno21 facial challenge test rather than 
the Casey undue burden test. 

 
SUMMARY OF AMICUS CURIAE OF UNITED STATES JUSTICE FOUNDATION, TRADITIONAL 
VALUES COALITION, CALIFORNIA REPUBLICAN ASSEMBLY, FORMER CALIFORNIA STATE 
SENATOR AND CURRENT CALIFORNIA STATE ASSEMBLYMAN RAYMOND S. HAYNES IN 
SUPPORT OF PETITIONER 
D. Colette Wilson, Gary G. Kreep 

 
I. Congress concluded that a health exception was not only unnecessary, but     

inappropriate. 
 

                                                 
20 Turner Broadcasting System v. FCC, 512 U.S. 622 (1994). 
21 U.S. v. Salerno, 481 U.S. 739 (1987). 
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A. All competent medical evidence shows there is no need for the partial-
birth abortion procedure. 
 

B. Partial-birth abortion poses specific risks of harm to women. 
 

C. In considering the ban, Congress took into account evidence that partial-
birth abortion opens up opportunities to illegally profit from the sale of 
fetal body parts. 

 
SUMMARY OF AMICUS CURIAE OF STATES OF TEXAS, ALABAMA, ARKANSAS, FLORIDA, 
INDIANA, MISSOURI, NORTH DAKOTA, OHIO, PENNSYLVANIA, SOUTH CAROLINA, SOUTH 
DAKOTA, UTAH AND VIRGINIA IN SUPPORT OF PETITIONER 
R. Ted Cruz, Joel L. Thollander, Greg Abbot, Barry R. McBee, Edward D. Burbach 

 
I. Stenberg was incorrectly decided and should be overruled. 

 
A. Stenberg undervalued the important state interests advanced by partial-

birth abortion bans. 
 

B. Stenberg’s health exception analysis disregarded Casey’s “undue burden” 
standard as well as the traditional rule that legislatures are free to act in the 
face of medical uncertainty. 

 
C. Stenberg erred in rejecting a plausible construction of the state ban that 

might have saved it from invalidation. 
 

II. A facial challenge requires a showing that the law cannot be validly applied in 
any and all circumstances.  The Salerno rule should be applied to abortion 
cases. 

 
SUMMARY OF AMICUS CURIAE OF THE UNITED STATES CONFERENCE OF CATHOLIC 
BISHOPS AND OTHER RELIGIOUS ORGANIZATIONS IN SUPPORT OF PETITIONER 
Mark E. Chopko, Michael F. Moses 

 
I. This Court’s abortion jurisprudence is not applicable to this case because the 

federal ban protects the life of an unborn child that is substantially outside the 
mother’s body. 

 
II. Even if the abortion jurisprudence is applicable, the statute is a permissible 

regulation under Casey and Stenberg.  
 

III. This Court’s abortion jurisprudence should be re-examined.   
 

A. The Court’s role in abortion is a source of division and unpredictability for      
the other two branches of government. 

 
B. Roe is viewed by many as indefensible on its original terms, a sign that       

abortion policy is best suited to the legislative branch, not a matter of       
constitutional interpretation. 
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C. Roe impedes an essential function of government by forbidding it to 

restrain private killing and has resulted in the catastrophic loss of innocent 
human life. 

 
D. The factual assumptions underlying Roe are now disputed with evidence 

not available at the time it was decided. 
 
SUMMARY OF AMICUS CURIAE OF CONGRESSMAN RON PAUL AND ASSOCIATION OF 
AMERICAN PHYSICIANS AND SURGEONS IN SUPPORT OF PETITIONER 
Teresa Stanton Collett 

 
I. The District Court erred in failing to show any deference to the legislative 

branch and its constitutional law-making authority. 
 

II. The district court misread Stenberg in adopting a definition of health that 
renders any abortion regulation illusory. 

 
III. Congress has an interest in banning D&X abortions to prevent fetal pain. 

 
SUMMARY OF AMICUS CURIAE OF GIANNA JESSEN, ZACHARY KLOPFENSTEIN (BY AND 
THROUGH HIS PARENTS, TERRY AND JILL KLOPFENSTEIN), AND THE CENTER FOR MORAL 
CLARITY IN SUPPORT OF PETITIONER 
Kelly Shackelford, Hiram S. Sasser III, Jonathan M. Saenz 

 
I. Congress deserves deference when it makes public policy decisions, 

especially when such decisions are at the margins of constitutional 
jurisprudence. 

 
II. Congress should be free to consider a broad array of evidence when acting as 

a policy-maker, including the experiences of those intimately familiar with 
late-term and partial-birth abortions. 

 
SUMMARY OF AMICUS CURIAE OF FOUNDATION FOR MORAL LAW, INC. IN SUPPORT OF 
PETITIONER 
Roy S. Moore, Benjamin D. DuPré, Gregory M. Jones 

  
I. The constitutionality of the partial-birth abortion ban should be decided 

according to the text of the Constitution, not judicially fabricated tests. 
 

II. Congress has authority to enact the ban based on the Equal Protection Clause 
of the Fourteenth Amendment. 

 
A. The states have a recognized and fundamental duty to protect life in       

accordance with their police powers. 
 

B. A partial-birth abortion kills a living person that is protected by the 
Fourteenth Amendment’s Equal Protection Clause. 
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C. By failing to protect partially born persons as much as the fully born, the 
states are denying the former the “equal protection of the laws” due them 
under the Fourteenth Amendment. Congress is empowered through the 
Equal Protection Clause to intervene and provide protection to this 
neglected class of persons. 

 
III. The U.S. Constitution does not protect a right to abortion, partial-birth or 

otherwise. 
 

A. The court of appeals erred by basing its decision on Stenberg, rather than 
the text of the Constitution.  

 
B. An act of Congress is only “facially unconstitutional” if it actually violates 

the Constitution’s text. 
 

C. Stenberg was not based upon the text of the Constitution. 
 

D. The right to abortion in Roe and Casey is not protected anywhere in the 
text of the Constitution. 

 
SUMMARY OF AMICUS CURIAE OF JOHN M THORP, JR., M.D. AND MATERCARE 
INTERNATIONAL IN SUPPORT OF PETITIONER 
Dorinda Bordlee, Nikolas T.  Nikas, James L. Hirsen 

 
I. The lower court erred in blindly requiring a health exception to a ban on a 

procedure that is itself a health risk. 
 

A. Partial-birth abortion poses serious long-term and short-term increased 
medical risks. 

 
B. Induced abortion in general is associated with increased long-term medical     

risks. 
  
SUMMARY OF AMICUS CURIAE OF AMERICAN CENTER FOR LAW AND JUSTICE AND 70 
MEMBERS OF CONGRESS IN SUPPORT OF PETITIONER 
Jay Alan Sekulow, Stuart J. Roth, Walter M. Weber, Erik M. Zimmerman 

 
I. In enacting the partial-birth abortion ban, Congress sought to maintain a firm 

bulwark against the practice of infanticide. 
 

II. The extensive consideration Congress gave to this legislation makes the 
Eighth Circuit’s facial invalidation of the Act appropriate for review in this 
Court. 
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SUMMARY OF AMICUS CURIAE OF THOMAS MORE LAW CENTER IN SUPPORT OF 
PETITIONER 
Edward L. White III, Julie Shotzbarger 

 
I. The language used by the pro-abortion movement to describe partial-birth 

abortion skews perceptions about a position comparable to the pro-slavery 
Dred Scott22 decision and Adolf Hitler’s theories on Jews. 

 
II. Fetal pain is experienced by infants in the womb. 

 
III. The Act carefully adhered to the standards laid out in Stenberg, and a ruling 

that the ban is unconstitutional would cement the availability of abortion on 
demand. 

 
SUMMARY OF AMICUS CURIAE OF FAMILY RESEARCH COUNCIL AND FOCUS ON THE 
FAMILY IN SUPPORT OF PETITIONER 
William L. Saunders, Gerard V. Bradley 

 
I. The court below improperly substituted its own factual evaluation for 

Congress’ findings on medical necessity. 
 

II. The lower court mistakenly focused upon the findings about medical 
necessity.  This Court’s holding in Stenberg does not preclude the Court from 
giving due deference to Congress’ finding of fact. 

 
III. Courts should defer to Congress’ finding that partial-birth abortion bears a        

“disturbing similarity” to infanticide, a similarity which “promotes a complete         
disregard for infant human life.” 

 
A. Congress is much better positioned to make a decision about the 

protection of newborns. 
 

B. The Court’s abortion jurisprudence does not justify disregarding what       
Congress has found. 

 
IV. This Court ought to uphold Congress’ judgment that a health exception would        

endanger infants’ lives. 
 

V. It is easy to “perceive a basis” (as required by Washington v. Glucksberg23) 
for Congress’ findings that permissive partial-birth abortion laws promote 
infanticide. 

 
 
 
 

                                                 
22 Dred Scott v. Sandford, 60 U.S. 393 (1856). 
23 Washington v. Glucksberg, 521 U.S. 702 (1997). 



 14

SUMMARY OF AMICUS CURIAE OF SANDRA CANO, THE FORMER “MARY DOE” OF DOE 
V. BOLTON, AND 180 WOMEN INJURED BY ABORTION IN SUPPORT OF PETITIONER 
Linda Boston Schlueter, Allan E. Parker, Jr., Richard Clayton Trotter 

 
I. The “health” exception used by the lower court is not a per se constitutional     

requirement.  Thirty-three years of real life experience demonstrate that it 
should be abandoned because the “health” exception in fact creates serious 
adverse consequences to women’s health. 

 
II. Congress correctly omitted a “health” exception. 
 

A. There are significant factual findings that the partial-birth abortion 
procedure is never medically necessary to preserve the mother’s health 
and poses serious adverse consequences to a woman’s health.24 

 
B. Deference should be given to Congress’ findings as a co-equal branch of       

government. 
 

C. Recent state legislative findings also support Congress’ findings of the 
serious physical, emotional, and psychological harm to women. 

 
D. Real life experiences of post-abortive women demonstrate that abortion 

hurts women. 
 

III. This case demonstrates that abortion issues are very complex issues that are 
fact bound and involve national and state policy that are best left to the 
legislative branches of government. 

 
SUMMARY OF AMICUS CURIAE OF JILL STANEK IN SUPPORT OF PETITIONER 
Matthew D. Staver, Anita L. Staver, Erik W. Stanley, Rena M. Lindevaldsen, Mary E. McAlister, David M. Corry 

 
I. Through the partial-birth abortion ban, Congress has properly recognized that 

scientific evidence has proven that unborn and partially born children are 
unique individuals whose fundamental right to life must be protected. 

 
II. Congress has affirmed that the inalienable right to life belongs to all 

Americans. 
 

A. The drafters of the Constitution made it clear that the “blessings of liberty”      
belong to the unborn (“posterity”). 

 
B. The constitutional right to life cannot hinge on a difference in location of 

mere inches. 
 

C. There is substantial historical support for the notion that an unborn human       
being is a person under the Constitution. 

                                                 
24 Appendix of Amicus has extensive affidavits from Sandra Cano and post-abortive women on the negative 
consequences of abortion. 
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III. Congress has acted to protect its significant interest in ensuring respect for all 

human life and its potential. 
 

A. Congress’ conclusion that it has a compelling interest in protecting 
partially born children from partial-birth abortion is consistent with this 
Court’s holdings regarding the State’s interest in protecting the rights of 
the unborn. 

 
B. The partial-birth abortion ban is a valid and constitutional part of 

Congress’ effort to protect human life at all stages of development. 
 

IV. Congress has properly recognized that partially born children must be given at 
least the same protections against torture and cruelty as non-humans and 
humans convicted of capital crimes. 

 
SUMMARY OF AMICUS CURIAE OF LEGAL DEFENSE FOR UNBORN CHILDREN IN 
SUPPORT OF NEITHER PARTY 
Alan Ernest 
 

I. The U.S. Constitution’s guarantee of life to “any person” does include the unborn. 
 

II. Roe is void because it criminally defied the U.S. Constitution’s guarantee of life 
to “any person” and condemned to death millions of victims whom the 
Constitution endeavors to preserve. 

 
A. When Roe was decided in 1973, an abortion was murder if the child was 

“born alive.”  A child could be “born alive” during second and third 
trimester abortions.  But the Court decreed abortions including during 
those periods to be “liberty” under the Fourteenth Amendment. 
 

III. If Roe is a mistake of law, then all public officials or citizens who support it may 
be guilty of complicity in extermination, including mass murder. 
 

A. If the U.S. Supreme Court can decree the mass murder of some persons to 
be liberty, then it can decree the mass murder of anybody to be liberty. 
 

B. The U.S. Supreme Court has committed treason to the U.S. Constitution 
by allowing mass murder. 

 
SUMMARY OF AMICUS CURIAE OF THE CATO INSTITUTE IN SUPPORT OF RESPONDENTS 
Jonathan D. Hacker, Garrett W. Wotkyns, Charles E. Borden, Arthur W.S. Duff, Mark K. Moller 
 

I. The Supreme Court’s past precedents do not require deference to 
congressional fact-finding in this case.  The Court should apply a “hard look” 
review to congressional findings that implicate fundamental rights. 

 
II. Principles of structural federalism and institutional competency require 

heightened scrutiny of congressional fact-finding in this case. 
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A. Principles of structural federalism require heightened scrutiny of 

congressional fact-finding when Congress seeks to regulate matters of 
traditional state concern. 

 
B. Congress lacks the institutional expertise to regulate matters of medical 

practice. 
 
SUMMARY OF AMICUS CURIAE OF STEPHEN CHASEN, M.D., MARK I. EVANS, M.D., 
CASSING HAMMOND, M.D., MARC HELLER, M.D., TIMOTHY R.B. JOHNSON, M.D., 
GERSON WEISS, M.D., CAROLYN WESTHOFF, M.D., M.SC., AND NATIONAL ABORTION 
FEDERATION  IN SUPPORT OF RESPONDENTS 
Talcott Camp, Brigitte Amiri, Kimberly Parker, A. Stephen Hut, Amy Kreiger Wigmore, Karen C. Daly, Jessica L. 
Waters, Lorie A. Chaiten, Elisabeth Ryden Benjamin 
 

I. On the basis of abundant evidence, the New York court rejected Congress’ 
demonstrably incorrect findings. 

 
A. Contrary to Congress’ findings, the New York record established that 

there is no medical consensus against intact D&E.25 
 
B. Evidence at the New York trials disproved Congress’ findings regarding 

the health risks of intact D&E. 
 

II. The New York trial record, like the Nebraska and California records, amply 
demonstrates the safety advantages of intact D&E. 

 
III. The New York district court’s characterization of some of the evidence does 

not undermine its central conclusion that substantial medical evidence 
supports the safety advantages of intact D&E. 

 
SUMMARY OF AMICUS CURIAE OF CONSTITUTIONAL LAW PROFESSORS DAVID L. 
FAIGMAN AND ASHUTOSH A. BHAGWAT, ET AL.,  IN SUPPORT OF RESPONDENTS 
Kathryn M. Davis, David L. Faigman, Ashutosh A. Bhagwat 
 

I. Legislative enactments that trigger heightened scrutiny because they burden 
specially protected rights are subject to searching, independent judicial review 
on all issues, including questions of constitutional fact. 

 
A. The Supreme Court has long recognized that heightened scrutiny 

constitutes a form of searching, independent judicial review. 
 
B. Independent review extends to questions of legislative and constitutional 

fact. 
 

C. Congressional fact findings warrant the same deference as state legislative 
findings. 

                                                 
25 National Abortion Federation v. Ashcroft, 330 F. Supp. 2d 436, 488 (S.D.N.Y. 2004). “[N]o consensus 
that D&X is never medically necessary.” 
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II. The right to choose an abortion is a core constitutional right, which triggers 

heightened scrutiny. 
 

A. The undue burden test constitutes a form of heightened judicial scrutiny. 
 
B. Petitioner’s cases in support of deference are distinguishable as they did 

not involve true, heightened scrutiny. 
 

III. Under heightened scrutiny, questions of fact and mixed questions of fact and 
law are reviewed independently. 

 
SUMMARY OF AMICUS CURIAE OF THE AMERICAN COLLEGE OF OBSTETRICIANS AND 
GYNECOLOGISTS  IN SUPPORT OF RESPONDENTS 
Caroline M. Brown, Kurt G. Calia, Gregory M. Lipper, Penny Rutledge, Sara Needleman Kline, Siobhan M. Stewart 
 

I. Intact D&E is necessary to prevent serious harm. 
 

A. Intact D&E reduces the risk of the most serious complications of non-
intact D&E. 

 
B. Intact D&E is safest for women with certain conditions like placenta 

previa, accreta, choriomnionitis and certain fetal abnormalities. 
 

C. The safety benefits of intact D&E are significant. 
 

II. A medical consensus recognizes that intact D&E offers health benefits. 
 
III. The Act will chill doctors from providing second-trimester abortions. 

 
IV. The Act will hinder improvements in patient safety. 

 
SUMMARY OF AMICUS CURIAE OF 52 MEMBERS OF CONGRESS IN SUPPORT OF 
RESPONDENTS 
Claude G. Szyfer , Robert Abrams, Michelle H. Schott 
 

I. The federal abortion ban is based on the same record as was before the 
Supreme Court in Stenberg.26 

 
II. The ban’s findings are not supported by the record. 

 
III. The ban is governed by the Supreme Court’s previous abortion decisions. 

 
IV. A facial invalidation of the Act is the only appropriate remedy. 

 
 

                                                 
26 Stenberg v. Carhart, 528 U.S. 1110 (2000).  Previous versions of this Act are:  
H.R. 1833, H.R. 1122, H.R. 3660 and S. 1692. 
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SUMMARY OF AMICUS CURIAE OF THE INSTITUTE FOR REPRODUCTIVE HEALTH ACCESS 
AND FIFTY-TWO CLINICS AND ORGANIZATIONS  IN SUPPORT OF RESPONDENTS 
Linda A. Rosenthal, J. Peter Coll, Jr., Richard W. Mark, Jay K. Musoff, Rene A. Kathawala, F. Susan Gottlieb, 
Marlene A. Zarfes 
 

I. Women seek second-trimester abortions for three primary reasons.27 
 

A. The woman is carrying a wanted pregnancy in which the fetus is 
diagnosed with grave anomalies. 

 
B. The woman’s own health becomes endangered by her pregnancy. 

 
C. The woman has been unable to access care because of financial, 

geographic, or other delays. 
 

II. Women choose second-trimester abortions for moral and intimately personal 
reasons.  They consider their religious, personal, and family values. 

 
SUMMARY OF AMICUS CURIAE OF FORMER FEDERAL PROSECUTORS IN SUPPORT OF 
RESPONDENTS 
Maria T. Vullo 
 

I. The federal abortion ban is unconstitutionally vague and threatens the 
integrity of the criminal justice system. 

 
A. The Act fails to clearly define the medical procedures that it prohibits. 
 
B. The Act’s life exception is unconstitutionally vague. 

 
C. The Act undermines the necessary public perception of the fairness of the 

criminal justice system.  Vague laws threaten the well established 
principle that prosecutors must be perceived as independent. 

 
II. The Act is unconstitutionally overbroad, further threatening the integrity of 

the criminal justice system. 
 

A. The Act is overbroad because it criminalizes a majority of second 
trimester pre-viability abortions. 

 
B. The Act undermines the role of the prosecutors to enforce laws that protect 

the health and safety of the public. 
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Kristen Morgan is a second-year law student at the Catholic University of America, Columbus School of Law.  She is a 
member of the Blackstone Fellows of the Alliance Defense Fund and served as an intern in the Legal Studies 
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27 Amici collected accounts of more than 150 women who had second-trimester abortions. 


